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welcome

	This month’s bulletin is a special feature on the Equality Act 2010 (the Act), the purpose of which is to harmonise discrimination law and to strengthen the laws preventing unlawful discrimination. 

The Act is a major piece of legislation, bringing together all the current discrimination laws into one and as such runs to 239 pages. However, despite its bulk, in practice it should make little difference to how local authority employers operate, most of the changes being technical ones that will impact more on how the tribunals and courts determine discrimination cases. Therefore, those dealing with equality issues in local authorities will not need to trawl through all 239 pages of the Act, but they will need to know about the key changes.

What this guide does is summarise the relevant parts of the Act for local authority employers, so they can easily identify what has stayed the same and what has changed. To assist with this process, at the end of this bulletin is a 4-step action plan on what employers need to do now to prepare for the implementation of the Act.
Moving on from the guide to the Act itself, the question everyone is asking at the moment is when will it come into force? On the previous government’s timetable, the main parts of the Act were due to be in force in October 2010, with the additional public sector duties in force from April 2011. The coalition government are currently considering the timetable for implementation, and if implementation is to go ahead from October 2010, an announcement on this is expected in early July. In the course of looking at the timetable consideration may also be given to reviewing some parts of the Act.
However, the Act on the whole received cross-party support on its progression through parliament and the Government Equalities Office is preparing for implementation from October 2010. Therefore, local authority employers should continue to prepare on that basis and updates on the Act will be available on the LGE website.



further information

	Receiving the bulletin by e-mail
	The advisory bulletin is available by e-mail to all local authorities and subscribers. If you have any queries about the bulletin please e-mail samantha.wishart@lge.gov.uk


	The ERU advisers
	Philip Bundy, Luann Donald, Samantha Lawrence, Kelvin Scorer and Joan Seaton will be pleased to answer questions arising from this bulletin. Please contact us on 020 7187 7373 or by e-mail on eru@lge.gov.uk


	Address
	Employment Relations Unit, Local Government Employers, Local Government House, Smith Square, London SW1P 3HZ



	Website
	www.lge.gov.uk/eru 



	Obtaining legislation and other official publications
	Copies of legislation and other official publications can be found on the Office of Public Sector Information website at www.opsi.gov.uk


	
	

	Website feature
	A new total reward toolkit is available in the pay systems and structures section of the LGE website. 


	
	

	Key data


	

	SMP, SPP and SAP basic rates

	£124.88 or 90% of normal weekly earnings if lower

	SSP
	£79.15 



	‘A week’s pay’
	£380 – statutory limit for calculating a week’s pay



	Forthcoming legislation


	An outline of forthcoming legislation is available from LGE’s legal timetable. Important developments are: 

	October 2010
	The Equality Act 2010 is expected to come into force from October 2010.



	October 2011
	The Agency Worker Regulations 2010 come into force on 1 October 2011.
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	INTRODUCTION TO THE GUIDE
	This guide explains the impact the Equality Act 2010 (the Act) will have on local authority employers. It focuses first on the key concepts set out at Part 2 of the Act of ‘protected characterisitics’ and ‘prohibited conduct’, before commenting on the relevant provisions of Part 5 of the Act, which deals with employment and work. It then deals with the specific public sector duties as they apply to work, before looking at some of the miscellaneous relevant provisions and documents.


	
	A full copy of the Act is available from the Office of Public Sector Information website and the Government Equalities Office website provides latest news on the implementation of the Act.


	PROTECTED CHARACTERISTICS
	Section 4 of the Act sets out the ‘protected characteristics’ that qualify for protection under the Act. It has not increased the number of characteristics that qualify for protection under current discrimination legislation. Therefore, it maintains protection from discrimination on the basis of:

· age;

· disability;
· gender reassignment;

· marriage and civil partnership;

· pregnancy and maternity;

· race;

· religion or belief;

· sex; and 

· sexual orientation.


	Changes in definitions
	However, the Act does make some small changes to the way in which some of those protected characteristics are defined. 

· Disability: The definition of whether a person has a disability is in section 6 of the Act and remains largely unchanged. However, a person will no longer have to show that their physical or mental impairment has an adverse impact on a defined list of capacities, as is the case under the Disability Discrimination Act 1995. For further details see ‘definition of disability’ at page 19). 

· Gender reassignment: The Act removes the requirement that the relevant gender reassignment process must be medically supervised in order for the person to qualify for protection. Instead, the person will be protected if they are “proposing to undergo, is undergoing or has undergone a process (or part of a process) for the purpose of reassigning the person’s sex by changing physiological or other attributes of sex” (see section 7 of the Act). The explanatory notes give an example of a person born physically female who decides to spend the rest of her life as a man, and does so. As the person passes successfully as a man, he decides not to seek any medical treatment. The person would qualify for protection under the Act.

· Race: Section 9 defines race as “including colour, nationality and ethnic or national origins”. Previously, due to amendments made to the Race Relations Act 1976 (the RRA) to comply with European legislation there has been some debate over whether protection on grounds of nationality or colour applied to all forms of race discrimination. The Act now formalises the position that colour and nationality do apply to all forms of race discrimination.

Section 9 also provides the power to amend the Act to add “caste” to the current definition of race. Whether the Act is amended may depend on the National Institute of Economic and Social Research’s study into the extent of any caste discrimination, the results of which are due in August 2010.



	
	The amendments in the area of protected characteristics should not impact on the way local authority employers operate in practice. However, employers may want to check their policies just to ensure that they are consistent with the changes. For example, does a disability policy make reference to the defined list of capacities? If so, that reference should be removed.



	DISCRIMINATION TYPES: PROHIBITED CONDUCT


	As with existing discrimination, the Act prohibits:

· direct discrimination;

· indirect discrimination;

· harassment; and 

· victimisation.



	
	However, the Act changes some of the definitions of such prohibited conduct, and introduces:

· combined (dual) discrimination.

It also includes special provisions for pregnancy and maternity.



	Direct discrimination (including associative and perceived discrimination)
	Section 13 provides “a person (A) discriminates against another (B) if, because of a protected characteristic, A treats B less favourably that A treats or would treat others.”



	
	This definition is not substantially different to the existing direct discrimination provisions that prohibit conduct on “the ground of” a protected characteristic. During the progression of the Act through Parliament concerns were raised that using the words “because of” in the Act, rather than “on the ground of”, could result in a narrower interpretation of direct discrimination. Through case law, and consistent with European law requirements, direct discrimination was expanded to cover that which results from a person’s association with someone having a protected characteristic. It was also expanded to cover treatment on the grounds of perceived status, for example where someone is treated less favourably because they are perceived to hold a certain religious belief, even if that perception is wrong.



	
	However, the explanatory notes state that using “because of” will still cover associative and perceived discrimination, the intention behind the change being only to make the Act more accessible to the ordinary user. 



	
	Associative discrimination though does not apply to associative discrimination on the basis of marital or civil partnership status. It must be the victim, rather than anybody else, who is married or the civil partner.



	
	Section 13 also provides (as is the case under existing legislation) that:

· direct age discrimination will remain capable of objective justification;

· it is not direct discrimination to treat a disabled person more favourably than a non-disabled person;

· a man cannot claim discrimination where special treatment is given to a woman in connection with pregnancy or childbirth.

As the direct discrimination provisions are in practice much the same as are in place now, local authority employers will not need to make any substantive changes to the way they operate and to their policies and procedures relevant to this area.



	
	Finally, section 18 sets out provisions on pregnancy and maternity discrimination in a work context. This states that discrimination will occur if a woman is treated “unfavourably” in relation to her pregnancy or maternity leave. Except for disability, this is different to the direct discrimination provisions applying to the other protected characteristics, which refer to “less favourable” treatment in relation to a comparator. “Unfavourable” is a new term not used in the similar maternity provisions in the Sex Discrimination Act 1975 (the SDA). However, the explanatory notes state that the provision is designed to replicate the effect of those SDA provisions and on that basis should not mean that local authority employers will have to change their policies and procedures in relation to pregnant employees and those on maternity leave.



	Indirect discrimination
	The definition of indirect discrimination in the Act is set out at section 19 and it harmonises all the current different definitions into one. The concept of indirect discrimination in the Act though remains substantively the same as in existing legislation. Indirect discrimination occurs where:

· a provision, criterion or practice (PCP) is applied; 

· the PCP places, or would place, people with whom the person shares the characteristic at a particular disadvantage; 

· it puts or would put that person at a disadvantage; and

· the treatment cannot be objectively justified as a proportionate means of achieving a legitimate aim.



	
	There is one change though under this heading; indirect discrimination is extended to cover both disability and gender reassignment. Further details in relation to indirect disability discrimination are at page 18 of this bulletin. 

However, as with direct discrimination, the changes in the area of indirect discrimination are not substantial. Therefore, apart from ensuring that references in policies to indirect discrimination cover disability and gender reassignment, local authorities should not have to make any other substantive changes.



	Harassment
	Section 26 deals with the main form of harassment. Harassment is unwanted conduct relating to a protected characteristic that has the purpose or effect of violating a person’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for the person. Subject to the changes discussed below, this mirrors the current definitions of harassment and all the protected characteristics are covered apart from pregnancy and maternity and marriage and civil partnership (which are also not covered by European law in this area).



	
	However, in harmonising the definition of unwanted conduct from that “on the grounds of” to that “related to” the relevant protected characteristic, the Act has extended the definition to include harassment based on association or perception. For example it will cover harassment based on a person’s association with their disabled child, or harassment based on a perception that a person holds a religious belief.



	
	Another significant change in this area is that the third-party harassment provisions which are currently restricted to claims under the Sex Discrimination Act 1975 are extended to cover all the protected characteristics, except for pregnancy and maternity and marriage and civil partnership. Such harassment occurs where a third party harasses an employee in the course of their employment three or more times and the employer is aware that the employee has been harassed before but fails to take reasonably practicable steps to prevent it (see section 40 of the Act). It does not matter whether the third party is the same or a different person on each occasion.



	
	Most local authority employers will already have procedures in place to ensure that employees working with third parties are able to raise harassment issues with the employer, thereby allowing the employer to take the appropriate steps to prevent any repeated harassment. These procedures will cover treatment related to any of the protected characteristics. Therefore, most local authority employers will be well placed to meet the extension of the third-party harassment protections. However, it is recommended that employers review their policies to check whether any amendments will need to be made to cover the extension to the other protected characteristics, and ensure the revised procedures are communicated to their employees. This is important so that employees are made aware of how they can report any third party harassment when it first occurs, and the appropriate steps can be put in place to stop repeated harassment.


	Victimisation
	The victimisation provisions are set out at section 27 of the Act. Under those provisions a person will be victimised if they are subjected to a detriment because they have done or it is believed they have done or may do a ‘protected act’.



	
	A protected act means:

· bringing proceedings under the Act;

· giving evidence or information in connection with proceedings under the Act;

· doing any other thing for the purposes of or in connection with the Act;

· making an allegation that another person has contravened the Act.



	
	Giving false evidence or information or making false allegations, are not protected acts, if they are given or made in bad faith.



	
	These provisions are substantially the same as under existing discrimination legislation, except that the requirement for the person bringing a claim to identify a comparator has been removed. In practice this change will make little difference as the key principle of providing protection for those that raise discrimination issues remains the same. Therefore, local authority employers’ procedures should not need to be adapted. 



	Combined (dual) discrimination
	Section 14 introduces a new type of prohibited discrimination, that being combined discrimination. Combined discrimination will occur where a person suffers unfavourable treatment because of a combination of two protected characteristics, for example race and sex.


	
	An example given in the explanatory notes to the Act is:

“A black woman has been passed over for promotion to work on reception because her employer thinks black women do not perform well in customer service roles. Because the employer can point to a white woman of equivalent qualifications and experience who has been appointed to the role in question, as well as a black man of equivalent qualifications and experience in a similar role, the woman may need to be able to compare her treatment because of race and sex combined to demonstrate that she has been subjected to less favourable treatment because of her employer’s prejudice against black women”.



	
	Combined discrimination only applies to direct discrimination, combining no more than two of the following protected characteristics:
· age; 

· disability; 

· gender reassignment; 

· race; 

· religion of belief; 

· sex; 

· sexual orientation.

The proposal will not apply to discrimination on the grounds of pregnancy and maternity, and civil partnership and marriage.


	
	Local authorities will already operate equalities policies that are based on offering a positive experience for all employees, and that fits well with the concept of preventing combined discrimination. However, in advance of the provisions coming into force local authority employers will need to spend time ensuring that key personnel are briefed on the combined discrimination provisions, and that their policies adequately reflect the provisions. 



	Instructing and causing discrimination
	Section 111 harmonises the law on instructing, causing or inducing discrimination by extending the unlawfulness of such conduct to all the protected characteristics. At present the law in this area is not consistent. As an example, protection in the workplace does not apply on the ground of sexual orientation, but does in respect of disability. 



	
	This is a good example of the way in which the Act will harmonise the law and make it easier to understand. Local authority employers will already apply policies which in practice mean that instructing, causing or inducing discrimination applying to any of the protected characteristics is unacceptable conduct and a breach of the relevant policy. Therefore, this change should not impact on how local authority employers operate, nor require any amendments to policies.



	POSITIVE ACTION 
	The Act contains two positive action provisions. The combined aim of these is to allow proportionate action to be taken to address disadvantage or disproportionately low representation in an activity from those sharing a protected characteristic.



	General power
	The first provision at section 158 is a general power, allowing a person to take proportionate action to address disadvantage or under-representation, or to meet the particular needs of those who share a protected characteristic. This is provided the person taking the action reasonably believes such disadvantage, under-representation or particular needs exist.


	
	This provision will allow local authority employers to continue to use the positive action steps that are already permitted under existing discrimination legislation, such as targeting training or recruitment activities at under-represented groups in the workforce and local community.



	Recruitment and promotion
	Section 159 is a new power, allowing (but not requiring) the use of positive action on a case-by-case basis when recruiting and promoting. This is done by making it lawful where two candidates are both ‘as qualified’ to select the candidate from a disadvantaged or under-represented group. 


	
	In order to use the power, the employer must reasonably think that:

· people who share a protected characteristic suffer a disadvantage connected to that characteristic; or

· participation in an activity (in most cases in employment in the relevant grade or type of role) by people who share a protected characteristic is disproportionately low.



	
	The Act does not stipulate the circumstances in which an employer would be deemed to ‘reasonably think’ that disadvantage or low representation exists. However, local authority employers will be able to take a common sense approach to this issue, using the available information on the diversity of their local community and workforce. 



	
	To use this provision employers must also be able to understand what “as qualified” means. The Act does not define this term, however, the Equality and Human Rights Commission’s draft Employment Code of Practice which accompanies the Act states that “it requires a full and objective assessment of each candidate’s suitability, skills, qualifications (professional and academic), competence and professional performance.” It also stresses the point that it is important not to “set the baseline too low” when comparing candidates’ skills. 



	
	In the local government sector, section 7 of the Local Government and Housing Act 1989 (the LGHA) requires every appointment to a local authority to be made on merit. Our view is that the positive action recruitment and promotion provisions are consistent with the LGHA because an appointment made between two candidates who are ‘as qualified’ would still be made on merit. 



	
	Local authority employers should not revise their policies to provide for this positive action provision to be used as a matter of course. This is because the Act states that the provision will only be allowed where the employer does not have a policy of treating those with the relevant protected characteristic more favourably. However, local authority employers should make sure that those who handle recruitment and promotion are aware of the provision, as it could be used where a case-by-case approach is taken to its application. 



	
	It may also be possible to use the provision in a redundancy situation. This is where an employer has to decide who to offer a role to where there are two as qualified candidates but only one available role. In this situation the employer would still in effect be recruiting or promoting. However, in such cases care should be taken to ensure that the selection process has properly focused on the question of ‘as qualified’ and does not include other factors such as length of service and disciplinary warnings, which may not be directly relevant to the question of who is ‘as qualified’.



	OCCUPATIONAL REQUIREMENTS
	The current legislation on race, religion or belief, age and sexual orientation sets out a “genuine occupational requirement” (GOR) defence. This allows employers in limited circumstances to specify that because of the intrinsic nature of a particular job, only people with a particular characteristic are eligible. 



	
	For sex, gender reassignment and nationality, there is currently no GOR defence but instead there are specific “genuine occupational requirements” (GOQs) relating for example to the need to maintain dramatic integrity or the need to preserve decency or privacy, and these serve a similar purpose.



	
	Schedule 9 of the Act harmonises the law by introducing an “occupational requirement” (OR) defence across all of the protected characteristics, which includes disability in this defence for the first time. 



	
	In order to be lawful, the OR must be justifiable as “a proportionate means of achieving a legitimate aim”. This mirrors the objective justification test contained elsewhere in discrimination legislation.



	
	Like the current legislation, the new OR will only apply to direct and indirect discrimination and will not be a defence in claims of harassment and victimisation, so the circumstances in which employers may apply the defence remain the same. 



	
	The changes in this area of the law are unlikely to have much practical effect in the local government sector, and local authorities will be able to require employees of a certain protected characteristic to carry out a role where it is justified. For example, where a person receives personal care services from the authority and requests a care worker of the same sex, it would be justified for the authority to require that a care worker of the same sex must undertake the role.



	EQUAL PAY
	The equal pay provisions in the Act on the whole mirror the arrangements in the Equal Pay Act 1970. In particular, equal pay claims will continue to be based on a contractual model. 



	
	Sections 64 to 66 of the Act work by inserting an equality clause into a person’s contract of employment to provide equal pay, where a comparator of the opposite sex is paid more for like work, work rated as equivalent or work of equal value. 



	Material factor defence
	There are some minor changes though in the area of the employer’s material factor defence. Under the Equal Pay Act an employer is not liable where an inequality in pay is due to a genuine material factor (GMF) unrelated to sex, such as labour market forces meaning an employer has to pay more to fill a post. This type of defence lives on in the Act at section 69, although it is called a ‘material factor’ defence, the ‘genuine’ having been removed, because its meaning in this context is deemed redundant. 


	
	The Act also seeks to clarify an area of the material factor defence that has been the subject of many cases over the past few years. This is the question of the circumstances in which there is a requirement to objectively justify a material factor defence. It is well established that a material factor that is directly discriminatory will fail and cannot be justified. However, if there is no evidence of direct discrimination, but the material factor in question has an indirectly discriminatory effect then the question of whether that indirect discrimination still needs to be justified has been the subject of much debate in the tribunals and courts. 



	
	Typically, this issue has arisen in cases where productivity bonuses have been paid to groups made up mainly of men, such as gardeners, but not to female-dominated groups, such as carers. Employers have sought to argue there is no need to justify any indirect discrimination as a result of the female-dominated group losing out, as the reason for the non-payment of bonuses to carers is that the very nature of caring work makes it unsuitable for a productivity bonus and is therefore unrelated to sex.



	
	However, subsection 69(1) of the Act makes it clear that the employer’s argument set out above will not succeed. It states that even if there is factor explaining the difference in pay that is not directly discriminatory, if it is indirectly discriminatory, in order for the defence to succeed the employer must justify it by demonstrating it is a proportionate means of achieving a legitimate aim. Many employers may struggle to satisfy that test.



	
	There is some good news for local authority employers in this area though. The Act includes a new term which clarifies that pay protection schemes are capable of being lawful. This is because sub-section 69(3) of the Act states that the long-term aim of reducing inequality between men’s and women’s pay is always to be regarded as a legitimate aim for the purposes of justifying pay practices that indirectly discriminate against women. Therefore, short-term pay protection schemes introduced with the aim of removing long-term inequalities in pay may be capable of being objectively justified, provided that their use is a proportionate way of achieving that aim. On behalf of local authority employers, LGE has for some time been seeking this clarity on the use of pay protection schemes.



	Comparators
	In order to bring an equal pay claim under the Act, a person will have to name an actual comparator of the opposite sex performing equal work. Hypothetical comparators are not allowed, as is the case under the Equal Pay Act 1970. 



	
	However, section 71 does allow an individual to bring a direct sex (or combined) discrimination claim where they are treated less favourably in respect of pay, but no actual comparator exists. The explanatory notes give the example of an employer telling a woman that she would be paid more if she were a man. If no male comparator existed, she would then be able to bring a direct sex discrimination claim using the employer’s comment as evidence in her claim. However, within local government where pay rates are normally set with reference to pay bands underpinned by job evaluation, the chance of such claims arising would appear to be very small.



	Gender pay gap information and pay secrecy clauses
	The Act contains two provisions that are designed to help achieve equal pay.

	
	The first is a power in the Act to require public sector employers to publish employment data. This is not set out in the Act, but in its response to the consultation on this proposal, the previous government indicated that the requirement will apply to public bodies with more than 150 employees, who will be under a duty to publish annually details of their gender pay gap (the difference between the average hourly pay of male and female employees). Further details of the other employment equality data requirements are at pages 23-24.


	
	On the previous government’s timetable, this provision is due to be implemented in April 2011. Local authority employers should already have the necessary information available to allow them to compile the gender pay gap figure, but will need to ensure that they are able to produce the figure within the required timetable. Local authorities will also want to ensure that the figure is put in context, so that any gender pay gap can be explained and any steps in place to address the gap are communicated at the same time.



	
	The second measure is at section 77. This prohibits the use of pay secrecy clauses which prevent employees from discussing their pay with colleagues if they so wish. This will have little impact in the local government sector where rates of pay for grades are well known and pay secrecy clauses are not used.


	DISABILITY DISCRIMINATION
	Although the Equality Act is, in the main, a consolidating piece of legislation, in the area of disability discrimination there have been a number of changes made to the actual way the legislation works. These are notably:
· amending the definition of discrimination relating to disability; 

· allowing indirect discrimination claims to be made;

· making specific provision for discrimination due to association; 

· making amendments to the definition of disability; and

· restricting the use of pre-employment health questions.


	Disability-related discrimination


	Section 15 of the Act has changed the wording of the provisions on disability-related discrimination following the House of Lord’s decision in London Borough of Lewisham v Malcolm (advisory bulletin 542). This case severely restricted the ability of a disabled person to establish that they had been treated less favourably for a reason relating to their disability as it held that the comparator should be someone who was not disabled but whose circumstances where the same or similar. Under this approach, a disabled person would have difficulty proving that they had been treated less favourably as in most cases the same treatment would have been dealt to the non-disabled comparator. 



	
	The changes introduced by the Act have attempted to tighten the wording allowing a person to bring claims of discrimination relating to their disability and the requirement for a comparator has been removed. Under the new provisions a person will discriminate against a disabled person if they treat that person unfavourably due to something arising in consequence of the disability and this treatment cannot be shown to be justified. This does not apply if the alleged discriminator did not and could not reasonably have been expected to know that the person concerned was disabled.



	
	If the new provisions were applied to the facts of the case of Clark v Novacold [1999] IRLR 318 (which established the long-standing comparator test, overturned by the Malcolm decision), the employee should be able to establish that they had been treated unfavourably for a reason relating to their disability because the employee was dismissed for long-term sickness absence, which arose in consequence of the employee’s disability. The employer would then have to show that the treatment was justified. In such cases, it is likely a tribunal would find the dismissal of an employee who could not carry out his main duties for the foreseeable future justified if there were no reasonable adjustments that could be made to allow the employee to continue working. 



	
	This change to the definition of disability-related discrimination should have little practical impact on local authority employers as the situation has effectively reverted back to what had been the position since the Clark v Novacold case in 1999. An employer who ensures that it receives good medical and occupational health advice and puts in place any reasonable adjustments recommended by professionals or suggested by the employee should ensure that any dismissal that may result in the event that the employee cannot return to work is justified. 



	Indirect discrimination


	Section 19 of the Act extends the concept of indirect discrimination to cases involving disability. In these cases the employee who is trying to establish a case of discrimination would have to show that the provision, criterion or practice (PCP) applied puts or would put those sharing his characteristic at a particular disadvantage compared with those who did not share his characteristic. In such cases, the characteristic concerned is the particular disability that the employee has. The employer can justify the provision, criterion or practice by showing that it was a proportionate means of achieving a legitimate aim. 



	
	In practice, this change is unlikely to have any substantial impact on the way in which local authority employers manage disability issues. The key focus will remain on reasonable adjustments, and this will be relevant to the question of whether an employer can justify its provision or criterion or practice. However, the use of equality impact assessments should prevent any provision, criterion or practice being put in place that could result in disadvantage to employees with a disability. 


	
	Should unanticipated disadvantage occur to employees with a disability, a reasonable adjustment may result in an alteration to the provision, criterion or practice which will either mean the disadvantage is removed, or if not removed completely will support the employer’s case on justification that it has taken steps to ensure that the provision, criterion or practice has been implemented in a proportionate way.



	Discrimination due to association


	Following the case of Attridge Law v Coleman (see advisory bulletin 558) the Act now provides protection against direct discrimination and/or harassment arising from the fact that someone associates with someone who has a protected characteristic. In the Coleman case, the employee was treated less favourably due to the fact that her son was disabled. The Act now applies the principle established by that case to all the protected strands. (See page 7 for further details). 



	
	Local authority employers should be aware that this does not change the position regarding the obligation to make reasonable adjustments, as that obligation is clearly intended to assist a disabled person, where the disabled person themselves is directly affected by the employer’s practices. That being said, it would not be unexpected that those who are carers of those with disabilities may well exercise their rights to request flexible working under section 80F of the Employment Rights Act 1996, and local authority employers will want to ensure where possible that those requests are met, unless there are legitimate organisational reasons for refusing the request.



	Definition of disability - removal of specified day-to-day activities


	A person has a disability if they have a mental or physical impairment that has a substantial and long-term adverse effect on their ability to carry out normal day-to-day activities. The list of the 8 ‘normal day-to-day activities’ in Schedule 1 of the Disability Discrimination Act 1995 (the DDA) has not been replicated in the Equality Act. This means that a claimant would not have to show that their condition impacts on one of the specific categories, but would still have to demonstrate that a normal day-to-day activity was substantially affected. There will be further guidance on the definition of disability in the Equality and Human Rights Commission’s guidance. 


	
	In practice this change should make little difference to the way local authority employers operate, as if an employee has substantial difficulties in performing ‘normal day-to-day activities’ within the common sense meaning of the term, authorities will in all probability already be treating that employee as one who has a disability within the meaning of the DDA. 



	Pre-employment health questions


	Section 60 of the Act prevents employers from asking applicants about their health before offering them work or including them in a pool of successful candidates to be offered work when it becomes available, except for some specified reasons (see below). 



	
	This provision would therefore restrict an employer’s ability to ask applicants about the number of days' absence they have had in the recent past. Although it could be argued that asking only about the number of days absence is not the same as asking about a person’s health, obtaining such information on its own is of little value as acting on it could lead the employer to discriminate. Normally it would be necessary to know the reasons for such absence so that the information could be used fairly. However, this information would probably be held to be information about the health of an applicant under s.60 and therefore could not be obtained under normal circumstances.



	
	It is possible for an employer to ask questions regarding the health of an applicant before an offer is made where it is necessary to:

· find out whether an applicant is able to participate in an assessment to test their suitability for the role;

· establish whether there is a duty to make reasonable adjustments to enable an applicant to take part in the recruitment process; 

· establish whether the applicant will be able to carry out a function that is intrinsic to the work concerned;

· monitor the diversity of applicants;

· take positive action in supporting employment for disabled people (for example under the ‘two ticks’ scheme); or 

· establish that a person has a disability where this is an occupational requirement.



	
	Therefore, there are a number of instances where health questionnaires can still be used, although only questions that are necessary and relevant to the exception relied on can be asked. Therefore, application packs will have to be revised to ensure that this new provision is complied with and more information than is necessary is not obtained. 



	
	For example, potential applicants should be provided with full information on the assessment process to be used and asked if, for reasons concerned with their health or a disability, they require an adjustment to the process to be made. 



	
	When a vacancy arises, the main requirements of the job should be determined and a view taken as to whether it is necessary to ask applicants about any aspect of their health or a disability that may affect their ability to carry out these functions. A decision should also be made as to how an applicant’s ability to carry out these functions will be assessed taking into account any reasonable adjustments that could be made. At this point in the recruitment process, it is the requirements of the particular job, as opposed to whether or not an applicant can give good service, that is in issue. For example, where a job requires a significant amount of manual handling it would be legitimate for the employer to ask applicants about their health in relation to this aspect of the job. Checks on potential levels of attendance should be carried out after the successful applicant has been offered the position. 



	
	It is possible to ask applicants about their health or disability for monitoring the diversity of applicants, but it is advisable to ask for this information on a separate form. 



	
	The Act prohibits the use of questionnaires in circumstances other than those set out above until the employer offers the applicant work. This can be a conditional or unconditional offer, which implies that an offer can be made on condition that the potential employee has a satisfactory medical assessment, providing the employer does not discriminate against the applicant once medical information is revealed and makes all the adjustments that are reasonable in the circumstances to accommodate any disability.



	
	This provision can only be enforced by the Equality and Human Rights Commission, which may conduct an investigation and take action where health questionnaires are used in contravention of the Act. However, where an employer does ask questions about health in contravention of the Act and acts on the information provided, an applicant may bring a claim of disability discrimination, in such cases the employer would have to prove that they had not discriminated. 



	PUBLIC SECTOR DUTIES


	The Act contains a number of provisions that will only apply in the public sector. 



	Single equality duty
	Section 149 builds on the existing equality duties for race, disability and gender for public bodies, by creating a single equality duty for all of the protected characteristics, except for marriage and civil partnership. 



	
	The list of “public bodies” that the duty applies to are government departments, local authorities and NHS Trusts, however the Act also explicitly extends the duty to those bodies that are delivering “public functions”. This means that these are significant provisions in the area of ‘contracted-out’ services, as they will pass on the duty to suppliers or contractors delivering “public functions”, such as care homes or other housing services. 



	
	The new duty places a pro-active legal requirement on public bodies to have regard, in the exercise of their functions, to the need to:
· eliminate discrimination, harassment, victimisation and any other conduct that is unlawful under the Act;
· advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it; and
· foster good relations between persons who share a relevant protected characteristic and persons who do not share it. 

 

	
	The duty requires public bodies to not just measure the impact of policies and services etc, but also to consider in advance how they can ensure that everyone can appropriately use and access public services that are designed to meet their particular needs. 



	
	The equality duty is a general one which will be underpinned by specific duties, designed to support the functioning of the general duty. For example, the previous government’s response to the consultation on this issue indicated that there will be a specific duty on equality data reporting (see below). 



	
	The specific duties are not listed in the Equality Act but would be put in force through secondary legislation. Therefore, it is not yet known exactly what form they will take and how they will impact on local authority employers. However, the government could use section 155 of the Act to impose specific duties on a public authority in connection with its public procurement functions. This would require local authorities and other public bodies to use the equality duty to drive equality when putting work out for tender, for example, by asking potential contractors for equality information on their workforce. 



	Socio-economic duty
	Section 1 of the Act also places a new duty on certain public bodies to consider socio-economic disadvantage when taking strategic decisions about how to exercise their functions. 



	
	This is an attempt to deal with inequality that arises from a person’s social class or family background, and requires these public bodies to consider what action they can take as part of carrying out their functions to support people to fulfil their potential by addressing social barriers. 



	
	However, this new duty will not apply to decisions relating to individual employees, although it could impact on local authorities’ employment strategies as a whole. For example, it might require a local authority to consider encouraging applications for job vacancies from people living in disadvantaged areas of its community where unemployment is high. 



	
	On the previous government’s timetable this duty is expected to come into force in 2011, but like the single equality duty it will not give individuals legally enforceable rights (although individuals will be able to apply for a judicial review of whether a body has taken due regard of this duty).  



	Equality reporting duty
	The Act contains powers for a Minister to make an order that public sector employers will report workforce equality data. This is not set out in the Act, but in its January 2010 response to the consultation on this proposal, the previous government indicated that the requirement will apply to public bodies with more than 150 employees. They will be required under a specific duty to publish annual details about the differences in the median salary of their male and female employees, their ethnic minority employment rate and disability employment rate. 


	
	The aim of publishing these three pieces of data is to drive forward activity within and across organisations and sectors to close any gaps that the data identifies. 


	
	It is anticipated that there will be guidance for employers on how to gather and analyse the range of employment data needed to produce these figures. Local authorities should already hold the information to enable them to prepare the data, for example from equal opportunities monitoring data and payroll information. However, local authorities should check this. Although not required to do so, public sector employers can publish ‘background information’ in addition to the headline figure. Local authorities may want to do so, as it will enable them to explain the figures in context and, where the data identifies any gaps, explain at the same time what steps local authorities are taking to address the gap.


	
	However, it is interesting to note that while the reporting duty has not been extended to all of the protected characteristics in the Act, the obligations in the Act for eliminating discrimination and advancing equality of opportunity will require public bodies to gather and analyse workforce data for these characteristics. We therefore anticipate that guidance may set out ways for public bodies to improve the quality and thoroughness of workforce data for the different categories of staff. But in practice this may be difficult for employers to achieve, for example, many employees are reluctant to disclose their religious beliefs or sexuality to their employers and so reliable information on these characteristics may not be accessible.



	EMPLOYMENT TRIBUNALS’ POWERS
	As part of improving equality in the workplace, the Act seeks to improve employment tribunals’ powers to make orders. The consultation exercise leading up to the Act showed that around 70% of employees who were involved in discrimination cases had left their employment and therefore any orders made by the tribunal were generally too late to affect the employer’s behaviour in the workforce. 


	
	Therefore, under section 124(3) of the Act, tribunals will no longer be restricted to looking at the employer’s discriminatory behaviour solely in relation to what action can benefit that particular claimant. 



	
	Where an employer has been found to have unlawfully discriminated against an individual, tribunals will have a new power to make recommendations about the employer’s workforce and working practices to help prevent discrimination in the future. 



	
	The recommendation will be for the employer to take a specific action to reduce the adverse effects of the complaint that was made to the tribunal and provide a timescale for the employer to act within. For example, it may recommend that an employer introduce an equal opportunities policy or review its policies on pay. If the employer fails to implement the tribunal’s recommendation, this inaction could be taken into account in future discrimination claims against the employer. 



	
	Any such recommendations are likely to be rare in the local government sector, as local authorities will have policies and procedures in place which, where operated properly, will prevent unlawful discrimination. Therefore, it is unlikely to be necessary for a tribunal to make an order for a local authority to review its policies, as any discriminatory conduct should be an isolated one-off incident, which in most cases can be addressed by the employment tribunal making orders in relation to the individual claimant only. Local authorities should also note that employment tribunals will not be able to make recommendations in equal pay claims. 



	EXPLANATORY NOTES


	The Act is accompanied by explanatory notes. These do not form part of the Act, but are a useful tool to help those reading the Act understand its provisions.



	
	The notes are easy to follow, with commentary on each section of the Act including where appropriate relevant examples explaining how the section will operate in practice.



	EHRC CODE OF PRACTICE


	The Equality and Human Rights Commission (the EHRC) is preparing codes of practice to accompany the Act, and they are expected to be laid before parliament in July 2010. The codes include one on employment and one on equal pay.



	
	The purpose of the codes is to support the Act and they will be approved by parliament, meaning that they have statutory status. However, on their own they do not impose any legal obligations, but they can be used as evidence in legal proceedings. Accordingly, a failure to follow the relevant code can result in an adverse finding in an employment tribunal claim. Once the codes are published, local authority employers should therefore check that their policies and procedures are consistent with the codes.


	
	Earlier this year the EHRC consulted on draft codes. On behalf of local authorities, LGE compiled responses to the consultations. Further information on the codes and the consultation is available in the consultations section of the LGE website.



	EHRC GUIDANCE
	As well as producing codes of practice, the EHRC is preparing employer’s guidance to the Act. This is expected to be published on the EHRC’s website in early July 2010.



	
	The purpose of the guidance is to help employers understand their obligations under the Act. It will accompany the statutory codes of practice on employment and equal pay, but unlike the codes it does not have statutory status and is not intended to be used as evidence in employment tribunal proceedings. However, the guidance is designed to be consistent with the codes, and following the guidance should in practice have the same effect as following the codes.



	
	Earlier this year the EHRC consulted on draft guidance. Further information on LGE’s response to the consultation and the draft guidance is available in the consultations section of the LGE website.



	IMPLEMENTATION TIMETABLE
	The original planned timetable for implementing the different sections of the Act are listed below, however the coalition government are considering which parts of the Act it wishes to progress and when, so this may be subject to change.



	October 2010
	The main parts of the Act relating to employment, equal pay and services, education (further and higher), education (schools), public functions and associations is, on the previous government’s timetable, anticipated to come into force. 



	April 2011 
	The public sector equality duty is anticipated to come into force.



	
	The combined (dual) discrimination provisions are due to come into force.



	LEGISLATION TO BE REPEALED


	On the Act coming into force, existing discrimination legislation will be repealed and will not apply to events that occur after the Act has come into force. The main laws that will be repealed are:

· the Equal Pay Act 1970;

· the Sex Discrimination Act 1975;

· the Race Relations Act 1976; 
· the Disability Discrimination Act 1995;

· the Employment Equality (Religion or Belief) Regulations 2003;

· the Employment Equality (Sexual Orientation) Regulations 2003;

· the Employment Equality (Age) Regulations 2006;
· the Equality Act 2006, Part 2; and

· the Equality Act (Sexual Orientation) Regulations 2007.


	WHAT SHOULD LOCAL AUTHORITY EMPLOYERS DO NOW?


	As much of the Act simply consolidates and harmonises existing discrimination legislation, the steps that local authority employers need to take now to ensure they will comply with the Act are minimal, and we have set those steps out below.



	Step 1: review your equality policies
	Employers should check their equality policies and procedures to ensure they are consistent with:
· the changes in the definitions of protected characteristics (see pages 5-6);

· the extension of indirect discrimination to disability discrimination and gender reassignment (see page 8);

· the extension of third-party harassment to all the protected characteristics, apart from pregnancy and maternity (see page 9). Employees will then need to be made aware of any changes; and
· the introduction of combined (dual) discrimination in April 2011 (see pages 10-11); 



	
	Employers will also need to update any references to current discrimination legislation, for example, references to duties under the Sex Discrimination Act 1975 should be updated to references to duties under the Equality Act 2010.



	Step 2: review your recruitment procedures

	Recruitment procedures will need to be reviewed to check that they are consistent with the restrictions on asking questions about health before job offers are made (see pages 20-22).


	Step 3: Brief key personnel
	Key personnel will need to be briefed on the implications of the Act, although such briefings should make it clear that the Act should not have any substantial impact on how they operate in practice and manage employees. The changes they will need to know about though are:

· the possibility of using positive action in recruitment processes on a case-by-case basis (see page 12);
· the restrictions on asking pre-employment health questions (see step 2); and

· any amendments made to policies as a result of step 1.

 

	Step 4: Prepare for the equality data reporting requirements
	Assuming the public sector employment equality data reporting requirements are introduced in April 2011, local authority employers need to identify now where the information may be held which will enable them to provide the data. Employers should also consider whether they will want to publish any other information, so that the employment data can be explained in context (see page 23).
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